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E kctron c Address: regscom m entsd) federakeserve gov

Re: Propossd Ruks: Regubton Z Qodket No. R4167); Regultion B (Qodket R-1168);
Regultion E QodcketN0.R-1169);and Regultion DD ©odketNo.R4171)

DearM s.bhnson:

This Etier B subm itled on behalf of W achovia Corporation and s subsdi|ary com panes,
ncliding W achovie Bank, Natibhal Assocetion, and its operating subsdi|ry, W achovia
M ortgage Corporation ;W achovia Seaurities, LLC ; Hom Eq Servicing Corporation,,a m ortgage
ban servicing com pany; and W achovie Bank of Delw are, N ational Assocetion (@lkctively
referred 0 as‘W achovia?).

W adchovia has review ed the Board ofGovemors” (Board™’) proposak © an end Regubtions Z,
B,E,M ,and DD (@lkctively, ‘Regultions’) and apprecetes the opportunity © offers s
conmment. In the nterest of avoding repetiton, W achova has ekcted ©© com bine its
com m ents © proposed an endm ents © Regubtions Z, B, E, and DD. W achovia does not
aurrently offer consum er kasing products, and thus w ill not com m ent specifically on the
proposed am endm ents © Regultion M . To the extent that W achovie’s com m ents bebw

oconceming the “clar and congpiouous standards’ m ay apply © Regubtion M, how ever,
W achovia asks thatthe Board consder these.
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C kar and Consp uous Standards

W achovie com m ends and supports the Boards goal that conaum ers receive dicbsures
ocontaning essily decemibk, m eeningful nfom aton that provide conaum ers the ability ©
com pare term s an ong financel nstitutions and other provders of financel srvioss. W e
apprecete the Boards ntention  chrify further the Regulations by providing a unifom
standard for required discbsures. W e agree w ith the Board that Regulation P, relting ©
privacy ,contains the m ostdetaiked gudelines for clkear and conspiuous standards an ong the
exsting consum erRegulEtonsdBoused N ths Etier.

W e beleve, how ever, that the d scbsure consstency standards sstforth n Regultion P and
the propos=d Regubtions are not bgral and w ill not serve conaum ers well. W achova
believes that each of the Regultions currently contans approprete safeguards © bring
m portanttem s the consum ersatiention. W achovie B concemed that the proposed rukes
w ill @ m pose unintended spn ificant additional regultory and adm nstrative burdens on
financil nstitutions; (i) naeae the costs of production and delivery of required discbaures;
@) dim nEh the m portance and consum er understanding of other necessary nfom ation;
and (W) expoxe fnanciel nstitutons © rek of additional regubtory or udicel review .
M oreover, W achovie believes that consum ers would not receve substentil additonal
benefits fron the proposed clear and congpuous standard and, N som e cases,woul m ore
ikely be nconvenenced or confused.-

The Regultion P Standard M ay N otBe Appropriate

W hen enacting the Granm Leach Bliky Act (GLBA”’), Congress cEkarly expresed its ntent
that financil nsttutions provide consum ers a separate sst of nfom ation describing how

fnancel nsttutions and othersw oud protect, use and share both personaland non-personal
fnancel nfom ation aboutconaum ers. ltw as anticpated that, w hike this separate privacy
nfom ation m ghtbe delivered w ith other nform ation, such as acoountopening doaum ents
or contracts, itw ouHl be presented n a sequential form atthatw oud notbe and, ndeed ,cout
not be conm ngkd w ith other nform aton provded by the fmancel nsawton. By
segregating privacy dscbaures fron  other nfom ation, Regulation P discbsures woul be
oonsp nuous, calling consum ers’atiention 1 th s separate sstof nform ation .

This standard B not readily applicabk 10 other conaum er regu Etions, w here discbsure or
required bnguage are, for the sake of overall consum er understanding, con m ngkd w ith
other financil nfom ation or contracttem s. In order © be consgpuous, the nfom ation N
oM e nstancessm ay need 1 be segregated from other nform ation thatthe austom er receives.
In other cases, a different fom at, type size or bullet woull actually m ake the required
dicbsures m ore congpuous, even though the proposed regulEtions do not require such a
sendard. W achovi B very concemed that this m ay divert the custom er’s atiention from
otherequally m portanttem sand condstions.

W achovia believes that the technical requirem ents of Regulation P are appropriee in both
substance and form for that regubation. Sim ilrly, the requirem ents for discbsing required



term s and conditions N the Regultions are akready well defined and not the subjct of
oconfuson or dispute. Requiring that fmancel nstatutons use the clkar and congpuous
standards of Regubtion P B not necessary ©© enhance chrity or austom er understanding.
W achovia urges the Board 1 reconsder carefu lly the app Iication of such a standard @esigned
for a non-fnancil, non-transactional regu ltion) © the range of fmanckl and transactional
regu ltions that the proposed Regu tionsw ouH affect

The DefitionsW illRequire M ore Than “C karand Conspiouous’Standards

The proposed ckar and consgpruous defniton provdes hitk gudance © fnancel
nsttutons. The additional detaill n the O ficel SEfT Interpretations, how ever, rasss the
Bue of hov fmancel nsttutions m ay need © redesgn fom s © m eet the new standards.
The Board specilly states that

- . 1he clar and congpicuous standard does not prohbitadding 1 the
required d ecbsures uch item sas contractual provisons,exp bnations of
ocontracttem s . . . However, the presence of this other nfom ation m ay
be alﬁclor n determ ning w hether the clkearand congpuousstandard B
met.

The definitions n the O fickal SEff Interpretations offer add itional guidance for com plying
w ith the clear and conspuous standard, suggesting m ethods ncluding bulleted Ists, active
voie, p in-bnguage headings,w de m argins, suggested typeface, etc., © call atiention © the
discbsures? The aum ubtive effect of applying the definitions © the required discbsures in
the Regutionsw ill change the standard from “Clearand congpuous’ o ‘M ore congpuous!”’
Unkss the decbaures are N some way delneated fron other nfom aton, fnancel
nstatutons m ay be exposed © consum er com phlints, regubbry enforcem ent actions and

potential litipation .

Furthem ore, W achovie B concemed that the standards for creating clear and congpiouous
discbsuresm ay drectoonsum ers”atiention aw ay fron other im portanttemn sand thus affect
them anner n w hich they hand ke acoounts orobtan m portantinfom ation. W hikeW achovia
believes that required consum er discbsures are Im portantand necessary 1 explin the use,
protection and m anagem entof acoounts © conaum ers, w e alko believe that consum ers m ust
understand how ther accounts w ill be adm nstered under gpplicabke contracts w ith ther
fnancel nstatutons.

For exam pk, the ckar and congpicuous standard appears © require that ekctronic funds
transactions appearing on monthly acoount statem ents be congpuous. The proposed
Regu ltions offer fmanciel nstitutions a num ber of different m ethods 1 acoom pleh this.
M ost, such as boH print or different type size, are not w ithin the present capability of
oom puter system sused by m any financiel nsttutions. One m m ed eely avaibb ke allemative
B © gregake the ekctron c funds transactions fron  all other transactions on m onthly or

' 12 CFR 226.2(a)(27)-3; 12 CFR 202.2(bb) -3; 12 CFR 205.2(n) -3; 12 CFR 230.2(w) -3.
212 CFR 226.2(a)(27)-1; 12 CFR 202.2(bb) -1; 12 CFR 205.2(n) -1; 12 CFR 230.2(w) 1.



other perndic statem ents. By 0 dong, fmancel nsttutions woull m eet the proposed
regubory requirem ents; however, this reordering w ill Im it custom ers” options © have
transactions Isied n date order, presentation order, or balbnce order. Should financil
nstitutions devebp, atwhat W achovia estin ates woul be a significant cost, the ability ©
change fonts or us bod print, the resuling stendard woulb change fron ‘Clkar and
ocongpuous’  “ ore consgpiouous.”” W achovia believes that custom ers m ay unnecessarily
oonfused by such changes.

The Proposed RegubtionsW  illRequire SpnificantCostsand npEnentation Tme

W achovia has not had the opportunity 1 assess fully the im pact the proposed Regu tions
woulb likely have on allaffected doaum entsand discbaures. Each doaum entthat is delvered
1 austom ers,w hether n paper or electron ic form at, m ustbe review ed and evaluated under
the proposed gudelines. W achovie and m any other financil nstatutions have found com fort
n and have relied heavily on the model forms and cluses found n the Regultons.
Notw sthstending the Egal protections that the use of these fom s provde, the m odel
doaum ents provde custom ers w ith a standard fom at for required discbaures. In our view ,
the m odel form s do notappear © satsfy the regu btory gudelines sst forth n the proposed
Regu lEtions. Thus, financil nstitutions woul be required © areate ther own fom s in non-
sendard fom ats, each atiem pting s own ndependent ntermpretaton of the proposed
requirem ents. W achovie subm its that the bss of standard lbnguage and form atw illm ake it
m ore diffiou licfor custom ers o com pare term sam ong differentfinancil nstitutions.

M any form sused by fmancil nsttutions have fixed fom ats thathave been preprogram m ed
for com puter use. Progran m ers understand fron experence that a seem ngly sm pk
adpsim ento a fontsize can have am apr m pacton the acauracy and appearance ofa fom .
For exam pk, a state kgshture several years ago changed the type size requirem ents for
nstalin entsak contracts. The doaum ent,w hich wasorginally 8% ndhesby 11 ndes,grew

1 8% Nndhesby 16 ndhes. A llexisting supp lies of the doaum entw ere discarded , and each
ndivdual com puter that prepared the doaum ent required reprogranm ng. Sim ilr Bues
aree under the proposed Regu Htions.

W achovie B concemed that reprogram m ng and retooling aosts, whith we estin ate 1 be
substantal, m ay becom e exorbitant shoul the Regu btions ako nclude discbsures required
atautonm ated Eler, pontofsak and cash m achines @lkctavely,“ATM S”). W hilke itm ay be
possb ke 1 reprogran fonts and adjust doaum entsizes on ATM  recepts, w e are concemed
that ober machines may requre spnifitant mprovenents © meet the proposd
requ irem ents.M oreover,new clearand congpuous notices required 1o be posted on the face
ofATM sm ay interfere w ith custom er use and vebility. In the eventthat the Board shoud
adopt the Regubtions substantielly as proposed, W achovie strongly urges the Board ©
exem ptATM transactionsand doaum ents from  the clearand conspuous stendards.

The clar and congpiuous requrem ent m ay abBb naease production and m ailing aosts
spnifitantly. Pernd i statem ents, such as chedking and other depositacoountstatem entand
open-end credit statem ents, are produced by W achovie and s vendors. Statem ents are



despned 1 be fobled N a prescribed m anner and © fit N secific envebpes. Privacy
statem ents, prom otonal m aterek and advertisng © be nsered N thexe envebpes are
desgned based upon the size of the envebpe and the anticipated average w eghtofm ailing.
W achovie annually propcts the costs of production and m ailing of thee statem ents,
ncliding plbnned com plence discbsures, prom otional m ateriak and advertising, and w ith
Im ited exagptions, these aosts are fixed N annualbudgets.

W achovia believes that the proposed ckar and congpuous requirem ents m ay cause these
perodic saements © becomne bnger n Ength, requeing a different envebpe and
ubstentielly ncareased vendor costs © support a different nsertion m ethodobgy. Aocoount
statem ents may requre a spnificant num ber of addimtional pages, which will reault n
naeasxed mailng oosts, and may mriate austom ers who woul prefer not © receive
additional pages. In Ight of the fact that current discbaure standards akready require that
doaum ents not m Bkad or m Bnform austom ers, W achovia believes that the proposed
changes w ill cause fmanciel nstutions © haur subsantelly spnificant additional and

unnecesary oosts.

The Board has stated n the Regu ltions that the “revisonsw ou bl not ncrease the paperw ork
burden’” offinancil nsttutions and otherentities. W achovie subm s that the financil aosts
and adm nstrative burdens resulting from the destruction of docum ents, the redespgn and
printing of new doaum ents, the naeased mailing oosts, and the spnificant costs of
reprogran m Ng com puters and traning personnelw ou substantilly outy eph the poental
benefits © conaum ers. W achovia urges the Board not adopt these changes or, h the
allemative, dely im plen entation for a period of not kss than six m onths o albw foruse of
exsting suppiesand tim e for plnning, progran m ing and traning. W achovie ako urges that
any sixsn onth or bnger m pkm entation perind be extended 1 not kss than nine m onths if
ATM requirem entsare ncluded in the proposed Regu Etons.

The Proposed RegutionsW il In pose New Regubtory and LidcalIR H<s

The clar and congouous standard s derved fron Regulation P,which contans no civillor
crim nal penalties for non-com plieance. W hilke privacy statem ents are revieved by federal
bank exam nersduring regular com pliance exam nations,and w hilke financil nstitutions and
othersm ay be subjct o enforcem entactions for non-eom p liance, there are no other entities
that have the authority © review and nterpret the content of the privacy discbsures or ©
m pose m onetary penaliies for alleged non-eom p lience.

Fnancel nstatutons are well acgquanted w ith the varied judical nempretatons of these
Regubtons. Untalthe O fitmlCom m entary and the m odelform sforRegulation Z provded a
“safe harbor’” for com plence, financiel nsttutions dong business N multipke prdictons
were subpct © noonseent kEgal nterpretations conceming the desgn and delvery of
required decbaures. In this connection, the U nited States Suprem e Court recently granted
certorari foraV rgin e case nvolving a judicel nterpretation ofa car deakrs lebility under
Regubtion 7 2

3 Nigh v. Koons Buick Pontiac, 2003 WL 231322 (4™ Cir (E.D. VA), 2003.




W achovie B concemed that fmanciel nsttutons w ill face sim 1hr pdical sautny if the
proposed Regubtions are adopted. W hik the proposed Regultions appear O exem pt
advertisng fron the clkar and congpiuous requirem ents, the proposed bnguage B
am bguous. Proposed standards such as “an pk Ine gpacing,” ‘“dstinctive type size,” and
“ghort expbnatory sentences’ may becom e the subject of consum er hitigation and  kgal
nempretaton. W hat fmanciel nsatutions deem 1 be “defnile, conarete, everyday words”
m ay vary by geograph ic region or consum er group - Absentadditional chrity n the proposed
Regu ltions and specific fom ats such as those used n the varous append ioes thereto, courts
m ay m pose varying definitions ofw hat constitutes a “clear and congpuous’ decbaure. In
addition © the civill penalties prescribed n the Regu Etions, financiel nstatutionswou b likely
face nareased aosts of litpation , som e perhaps frivobus, before these Baues are m ore clarly
resolved.

W achovia strongly believes that the consum er sw ellserved by the discbaure requirem entsof
the Regubtions N ther present fom , and sees no substantial benefit resuling from
redefining the standard as s=t forth n the proposed Regultions. For the reasons stated
above, W achovia strongly recom m ends that the Board notadopt the proposed am endm ents
dealing w ith clear and congpuousdiscbaures.

W achovia apprecites the opportunity © com m enton the proposed regu tions Isted above.
If you have any questions, pkase call ne Stafford, Senor V e Prestent and D wector of
Com plence,at704-3830927.

Very truly yours,

M haelA W atkins

oc: VeEkctoncM ail

W achovia Corporation :

M ark Treanor,Sen brExeautive V e Presdentand GeneralCounsel
Jne Stafford ,SenbrV e Prestdentand D wector of Com plence



